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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 468 /2017 (S.B.

Premchand Mulchandji Shukla,

Aged about 59 years,

R/o Pensionpura,

Paratwada, District - Amravati (M.S.)

Applicant.
Versus

1) The State of Maharashtra,
through its Principal Secretary,
Urban Development Cum Director,
Municipal Administration,
Having office at Directorate Nagar Parishad Administration,
Building of Govt. Transport Services,
3rd Floor, Sir Pochkhanwala Marg,
Warali, Mumbai- 30.

2)  Divisional Commissioner Amravati Cum
Regional Director of Municipal Administration,
Amravati Division, Camp, Amravati.

3) Chief Officer, Municipal Council, Achalpur,
District- Amravati.

Respondents

Shri R.V.Shiralkar, ld. Advocate for the applicant.

Shri H.K.Pande, Id. P.O. for the Respondent nos. 1 & 2.

Shri S.A.Puranik holding for Shri N.S.Khandewale, 1d. Counsel for the
R-3.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT
Judgment is reserved on 29 June, 2022.

Judgment is pronounced on 26t July, 2022.
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Heard Shri R.V.Shiralkar, 1d. counsel for the applicant, Shri
H.K.Pande, 1d. P.O. for the Respondent nos. 1 & 2 and Shri S.A.Puranik
holding for Shri N.S.Khandewale, Id. Counsel for the respondent no. 3.

2. Case of the applicant is as follows. The applicant was
appointed as ‘Store Keeper’ in Nagar Parishad, Achalpur and by order
dated 30.07.1982 (A-1) he was made permanent. He was promoted as
Accounts Officer by order dated 30.11.1992 (A-2). He gave option for his
absorption in State Services as per Rule 5 (2) of Maharashtra Municipal
Councils, Nagar Panchayats and Industrial Townships State Services
Absorption Recruitment and Conditions of Service Rules, 2006
(hereinafter ‘The Rules’). The applicant made a representation dated
16.02.2008 (A-5) to respondent no. 2 that as per the Rules, on
absorption, he be given pay scale of selection grade i.e. Rs. 8,000 -
13,500/- and not the pay scale of Rs. 6,500 - 10,500/-. Respondent no. 2
did not decide the representation. Thereafter, on 03.10.2008 order of
absorption (A-4) was passed by which pay scale of the applicant was
fixed at Rs. 6,500 - 10,500/- . Being aggrieved by this pay fixation the
applicant made a representation dated 15.11.2008 (A-6) to respondent
no. 1. Respondent no. 1 did not comply with the conditions attaching to
order of absorption nor did he consider representations of the applicant.
The applicant continued to work under Municipal Council, Achalpur on
the post of Auditor and Accountant, Grade-A till his retirement. Similarly,
placed employees of Engineering Wing were granted selection grade pay
scale by order dated 15.03.2011 (A-7) as would become apparent from
staffing pattern (A-8). On 18.04.2015 respondent no. 3 furnished
information (A-9) to respondent no. 1 regarding Grade-A employees
which was not considered by the latter. By representation dated
29.04.2015 (A-10) the applicant informed respondent no. 1 about no

action having been taken to post him pursuant to order of absorption
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dated 03.10.2008, and date of his retirement on superannuation i.e.
31.07.2016 being only 13 months away. He, therefore, requested that he
be continued at Achalpur. However, by order dated 30.05.2015 (A-11)
respondent no. 1 posted the applicant on the post of Accountant in Nagar
Parishad, Yavatmal. This was contrary to the Rules. Being aggrieved by
this posting the applicant filed W.P.N0.3216/2015. It was disposed of
30.03.2016 (A-13) by observing thus-

“Having considered the submission that the order of
absorption is of 03.10.2008 whereby, the petitioner’s option to
join the government service in the post of Accountant was
accepted by the Government and the petitioner was absorbed
in Government service and even the petitioner joined and
assigned the work at Municipal Council Achalpur, Dist-
Amravati since October 2008, there shall be ad-interim relief
in terms of prayer clause (D) of the petition until further

orders.”

The applicant then made a representation dated 04.04.2016
(A-14) to respondent no. 1 and it was rejected by order dated 15.07.2016
(A-15) without giving opportunity of hearing to the applicant and barely
15 days before date of retirement of the applicant. By order dated
30.07.2016 (A-16) respondent no. 1 informed the applicant that since he
had not worked on the post of Auditor and Accounts Officer, Grade-A and
had not joined as per order dated 30.05.2015, there was no question of
paying him pension accordingly. Certificates (A-17 and A-18) issued by
respondent no. 3 show that the applicant had worked on the post of
Auditor and Accounts Officer, Grade-A since 10.05.2005 till his
retirement and he was qualified to hold the post. In seniority list (A-19)
date of absorption of the applicant in State Service is recorded as

01.01.2008. Representations dated 12.05.2018 and 19.05.2017 (A- 20
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collectively) made by the applicant to respondent no. 1 were never
considered. On 17.12.2014 and 30.01.2014 orders absorbing Shri
Sayyad Mushtaq Ali and Santosh M. Bang (A-21 collectively) were
passed. By order dated 30.06.2017 (A-23) passed in W.P.N0.4078/2017
liberty was given to the applicant to approach this Tribunal for redressal
of his grievances. The Judgment dated 28.04.2016 (A-22) passed by the
Hon’ble Bombay High Court in W.P.N0.7865/2014 sought to be relied
upon by the respondents is not applicable to the facts of this case. Hence,

the applicant would be entitled to following reliefs -

“A.  Quash and set aside orders dated 15.07.2016 and
30.07.2016 issued by the respondent no. 1 (A-15 and A-16)
Principal Secretary, Urban Development and Director of

Municipal Administration, being illegal and arbitrary.

B. Hold and declare that the applicant is entitled for
pay scale of selection grade of Rs.8,000-13,500/- w.ef.
01.01.2008 after being absorbed in State Cadre and

consequently.

C. Direct the respondent no. 1 to grant pay scale of
selection grade of Rs. 8,000 - 13,500/- to the applicant w.e.f.
01.01.2008 till his retirement and further direct the
respondent no. 1 to pay arrears of salary after granting
benefits of selection grade to the applicant w.e.f. 01.01.2008
and to pay arrears of pension and regular pension to the

applicant, together with interest as per rules.

D.  Direct the respondents to immediately release the
pensionary benefits of the applicant like leave encashment,

commutation of pension etc.”



3.
147 to 151.

5 0.A.No.468 of 2017

Reply of the respondent no. 3 which is relevant, is at pages

[t contains following averments:-

“l.  The present applicant came to be absorbed in
Audit and Accounts Services in Grade ‘A’ post within the pay

scale of Rs. 6,500 - 10,500/- w.e.f. 01.01.2008 (A-4).

2. Vide an order dated 15.03.2011 passed by the
respondent no. 1, name of the applicant came to be included in
the list of employees who got finally absorbed in the respective

services (A-7).

3. Process of absorption of the existing employees is
governed by the Maharashtra Municipal Councils, Nagar
Panchayats and Industrial Townships State Services
(Absorption, Recruitment and Conditions of Service) Rules,
2006 (hereinafter referred to as ‘Rules of 2006°) framed under
Maharashtra Municipal Councils, Nagar Panchayats and

Industrial Townships Act, 1965.

4. Appendix-11 of the said Rules of 2006 prescribes
the qualifications and experience of candidates for absorption
in posts included in the Maharashtra Municipal Councils,
Nagar Panchayats and Industrial Townships State Services.
Applicable rule for the present applicant for qualifications and
experience is prescribed under Sr. No. 3 (b) of Appendix-II of
the said Rules of 2006. One of the important criteria is given
under Sr. No. 3(b)(iii) of Appendix-1I of Rules of 2006
applicable for Maharashtra Municipal Audit and Accounts

Service, Grade-A which prescribes that:-
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(iii) be working on the post of Auditor/ Accountant and
drawing a scale of pay equal to or higher than that prescribed
for Municipal Auditor/ Accountant Grade-A for atleast 3 years
experience from the date of regular appointment of the

existing post.

5. Since the applicant did not have experience of
working on a Selection Grade Post, hence he is rightly and

lawfully absorbed under Grade-A post.

6. Sr. No. 3 (b) of Appendix-II of Rules of 2006 is
applicable in case of the applicant and not Sr. No. 3 (a) as
averred by the applicant. Therefore, this applicant was rightly
and lawfully absorbed in Maharashtra Municipal Audit and
Accounts Service in Pay Scale of Rs. 6,500-10,500/- which is
applicable to a Grade-A post as stated in Sr. No. 3 (b) of
Appendix-1 of Rules of 2006. Therefore the applicant’s
absorption is done as per the relevant rules and regulations

and he is not eligible for getting absorbed in any other grade.

7. Rule 8 of the said Rules of 2006 prescribes
provision with regard to fixation of pay of absorbed employee.
Going by this Rule, pay scale of the post in the services on
which the applicant was absorbed is proper and lawful and
therefore the same is within the four corners of the applicable

rules in this regard.”

In his rejoinder (at pages 152 to 154) the applicant has

averred as follows-

“It is necessary to point of that the order of absorption

was issued on 03.10.2008 but actual posting order was issued
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on 30.05.2015. Under Municipal Council, Achalpur, there were
two posts of Audit and Account Officer, Grade-A. The applicant
was nearing retirement (31.07.2016 Date of Retirement) and
therefore requested for continuing him at Achalpur on the post
of Audit and Accounts Officer, Grade-A, by filing writ petition
before Hon’ble High Court and order dated 30.05.2015 was
stayed. The applicant was given charge of post of Audit and
Accounts Officer, Grade-A till his retirement. The copies of
communications dated 09.05.2019 and 14.05.2019 issued by
Chief Officer, Municipal Council, Achalpur, showing that
applicant has worked on the post of Audit and Accounts
Officer, Grade-A are annexed here and marked as Annexure-A-
24 and Annexure-A-25. Therefore the applicant was entitled
for pay scale of selection grade i.e. Rs.8,000 - 13,500/~ as per
order of absorption and in view of the fact that applicant
worked on this post till retirement. It is necessary to point out
that as per Rule 5 (2) (e) the option once exercised by
employee shall be final and applicant had given option at the
time of making application. Till date order of absorption is not
cancelled by the respondent no. 1 and there is no power to

cancel the same.”

5. By representation dated 15.11.2008 (A-6) the applicant put

forth the case before respondent no. 1 as follows:-

“A.U.IEAR SRAMERIE TS e epaisiel QHAE HoR beteell

Gt wga (10 May 2005) Jdd oiEeRt ueEd B wid 3E.
BB A B §800-200-90800 AT Ade Avlid 3 AWULT SR Blet@ed
URIA HAA 3NR. HERTS, NI silErg@an 5.
MC01203/1246/C.R.175/03/UD 14 DATED - 11/01/2007.

3 AZRIE, URuE, FoR daedt 3ufd 3ieidies ot JsuAan (FAWeE,
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Aa@yaL a At o) A 008 GEwEdar APPENDIX-1 (3) (a) 3@
3’ ot sor ulue AWBER uEEdar feas Aot W Aqa Qo
€000-2198-93800 AT MR 3R, AP R uREE &t 31 dot R

uRE 3. IR FRRIE, ¥ ERj@en  {G&tie -99/09/0009 =0
APPENDIX-II (2) (a) 3@ Fas it cto] sven ol Jctict Jamt
Ne1idre urstan a stegsa setfaven et 3R

(i) Hold Degree in Master of Commerce.
(ii) Have passed MSCIT Examination.
(iii) Be working on the post of Auditor/Accountant and

drawing a scale of pay equal or higher than that

prescribed for Municipal Auditor/ Accountant

Selection Grade for at least 3 years experience from

the date of regular appointment of the existing post.

Fuatt Aeifves Tl ettet TR 31R.

9. TA.DBA.

R. TA.TAM .M., fgAle czmueadd <ol Ahea3ra aidiem
HAcTd THTS,

3. SAMBE A BH §800-200-90800 AT Adel Ao 3 antval
SR Slctaslt URMA Hd 318,

Q. TA.EASNEL

g, fgelectmuesdid a auFelia 3idzwmd deldeht adctet

gfdrator.

. Au3EAR A fafde v Fw dem 26 autar SEE

3.

3.0 A fgAlaeisueEdias@™ RiE 3B A us

HERIE, A 3tferRgaet et 99/09/2000 =1 APPENDIX-1 (3)

(a) 3w Foas it ey v qEAR PR A A gaar 3t gt
HAA IRACAEHB A, FMUBR! UGl s A HAsR wwel dast Ao
€000-2098-93800 FW] FHUAR! HAT HE!. &t et
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identical.

7.
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In subsequent representations stand of the applicant was

By order dated 15.07.2016 (A-15) the applicant was

informed as follows:-

8.

“og. A AAEEIE f&Hid 03.90.200¢ B @A fEAiD 09
STEARt R00¢ URIE AACELE Jet AR HOAA 3Hletett g, e it YA
gact Il oW d ARG A@ (FW-31)  (Te-F) AR F.
¢800-90800/- AT AAHE JAMLAE JAA A HIATA e, A AHAALEA
ARG, oRuRuE, sPRU=EE 3uftt Meibes R ittt awRa
(JARLME, At T a At 2cht) T 008 Fefet ahifdree - 2 FLA TR
FORUREE SIFMUE d FMUREES Adl A 31 AL JFAE@LERE 3 (b)(iii)
AL G JAAARTAC! B d FHA LR B SRACATE d [N SRIFA

AN AR 3{EBRY Al RIBRA Marta g Hvad 31 E.

08, HERIE sWRURNE, FoRUARIA it 3ienfies or ittt
ACTAQ (FAFAQLAE, AT YA a At 20elt) ©rat 008, Fefier uRfde-2 7R
ARG, SORURYGE CRAMUA d SRAMURSTS Adl assit FAsdl AA@AAAG 3
(a)(ili) AR @R 3EHA ARV FRA TACAE UG WA .
€000-93800/- A AqAANALA 3 qU BH TA AACAG AJUA d
ATuReies Adr GasAol A JFW@AA HITEA d H.£000-93800/-
AaaAATN [HeOE U et A HoATd Ad g,

By order dated 30.07.2016 (A-16) the applicant was

informed as follows:-

“sft q.UR.YFA ABUA AR-31, IAAGE FORUREE, 1. 3FR@c! 2
fGetics 39.009.209 A FRIGTNHAGEAR Aafga BomR 3gd. oit.m.va.
e Al A AT @i 98 A 2099 2 3RAR A9t AAALE
Jfaa Al 2od et ld. dAd el A Adeeaaet fGaties 39.08.2093 @
fGetics 39.08.2098 21 @A TGRNUEE! ST 3Meteht Flet. T sit .o,
T g UGG Sl EoR el B,
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1 Faol HAA-Alell AWl USER USTRAMWA! Beell =lgl. 310
HHA-Af AR Sgeiidda Juvenan ueat 3gHad @l 3w ot a3=
AR 3MRoTEEe Fsdie Afet Al &, 9CES/R098 A Rent g
(POCES/R09%8 A QA Abd RIBER Juctedl 32) st Yaan Al Haotd

UHE! [GaA BIA Dt Adclal i Ad g ddet, Aar 3ugle, ST AJNBW,
sfas feral forell s et 2ol pRIAE 3NUeA TAREHA B qAXD
sl Aewelt @ ententz 30t aest 31 fpat wA At siféet Aga Reties 39.
09.209§ st FEARTNAEEEAR AqT@NY 3L UCRRER FwotiHa

HAAA. A Sl YIS Al AAGD SUsetet 3.

9. In A-16 there is reference to Judgment and order passed in

W.P.N0.7865/2014. It is at A-22. In this ruling it is held:-

“In the said Rules, 2006, Rule 2,
clauses (a) and (b) define ‘Absorbed
Employee’ and ‘Absorption Authority’
respectively. Clauses (a) and (b) of Rule 2 of the said Rules,
2006, read thus:

(a)“Absorbed Employee” means an
Existing Employee in the service of =~ any  Municipal
Council absorbed in any Grade of any Service in

accordance with these Rules;

(b)“Absorption  Authority” means an authority

constituted under Rule 6;

The  scheme of Rule 5 of the said
Rules, 2006, provides for absorption of existing
employees of Municipal Council.
Rule 5 (1) lays down the eligibility criteria of the existing
employees of the Municipal Council, who can be considered

for absorption in the State Services. Sub-rule (2) of Rule 5 of
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the said Rules, 2006, gives option tothe employee to be
absorbed in the State Services. Sub rule (3) of
Rule 5 of the said Rules, 2006, states that, the Absorption
Authority shall examine the eligibility of

each  Existing  Employee as per the  criteria

laid down in sub rule (1) and (2) and if such employee
is found eligible, his/her name should
be  forwarded to the Director for

inclusion in the list of eligible Existing Employees. The
list of such eligible existing employees, who have opted for
absorption shall be prepared by the Director,  in view of sub-
rule (4) of Rule 5 of the said ~ Rules, 2006.  Sub  rule (5)
of Rule 5 of the said Rules, 2006, reads thus:

(5) The inter se seniority of eligible Existing

Employees in each Grade of each Service in which they

are to be absorbed shall be
determined on the basis of the
period of continuous service
rendered by them in the scale of pay equivalent
to or higher than the

scale of pay of the Grade on which they are to be

absorbed.

Sub rule (6) of Rule 5 of the said Rules, 2006, reads thus:

(6) The vacancies in the Service,
as and when they occur, shall be
filled by appointment of an Existing employee
whose name appear in the

list prepared as per sub rule (4)
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above. The appointment shall be
strictly based on the seniority in
the above list, will continue till

the above list is exhausted.

8] Rule 6 of the said Rules, 2006,

provides for constitution of Absorption Authority.

9] In the present case, subrule (6) of Rule 5 of the said Rules,
2006, is relevant. Admittedly, in case of the petitioners, they
were not appointed on any post in the State services by
invoking sub rule (6) of the said Rules,  2006. According
to the learned AGP appearing for the respondent -

State, there were no vacancies in the State Services to

appoint / absorb the petitioners. Therefore, unless employee

from the list of eligible

existing employees is absorbed by invoking

Rule 6 in the Services, he cannot seek benefit of sub-

rule (10) of the said Rules. It _is only when the employee

from the eligible  existing _employees _is  actually

appointed _on __any __vacant _post _in __the _ State

Service, he _is entitled to draw pension under Rule 10 of the

said Rules, 2006. As already observed, admittedly,

the petitioners were not appointed in the service
on particular posts for want of vacancies. Therefore, they
cannot seek the benefit of Rule 10 of @ the
said Rules, 2006.” (Emphasis Supplied)

It is the contention of the applicant that the aforesaid ruling
will not be applicable to the facts of the case. Almost all the facts which I

have narrated above clearly show that the ruling relied upon by the
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respondents to resist prayers made in the application clearly applies to

the facts of the case.

10. Aforesaid details would show that the impugned orders
dated 15.07.2016 and 30.07.2016 (A-15 and A-16, respectively) do not

suffer from any infirmity.

11. For all these reasons the application deserves to be

dismissed. Hence, the order:-

ORDER

1. Application is dismissed.

2. No order as to costs.

(Shri M.A.Lovekar)
Member ()

[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 26/07/2022.

and pronounced on

Uploaded on : 27/07/2022.



